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CURRENT TOPICS 


Mr. B. M. Cloutman, V.C., K.C. 


THE appointment of Mr. Bretr Mackay CLOUTMAN, 
V.C., K.C., to the office of Official Referee of the Supreme 
Court in place of the late Mr. H. D. Samuels, K.C., was 
announced this week, and takes effect on the 19th January. 
Mr. Cloutman was called to the Bar by Gray’s Inn in 1926, 
and took silk in 1946, and possesses the unusual distinction 
of having won the last V.C. awarded in the 1914-18 war. 
He again saw service in the last war and has since acted as a 
Divorce Commissioner from time to time. 


Is Money Goods ? 


THE decision of the Appeals Committee of the London 
Sessions, in a case on 8th January, that the word ‘“‘goods”’ 
in certain circumstances and in a special context may include 
money, has caused alarm to some interests, if one may judge 
by a number of comments that have since been made in the 
lay Press. The first thing that neither the public nor the 
average journalist can be expected to appreciate is that a 
decision by an appeals committee of quarter sessions, no 
matter how eminent the members of whom it is constituted, 
is not a binding authority on any other tribunal. Much less 
can they be expected to understand that, even if it had any 
authority as a precedent, it would have little binding effect 
on the interpretation of other statutes than that under 
consideration, unless they were identical or similar in terms. 
The statute under which the London Sessions gave its decision 
was the London Traffic (Miscellaneous Provisions) Order, 1947, 
under which only ‘“‘ goods ” may be loaded and unloaded in a 
“restricted ’’ street. The appellant, who had parked his car 
while collecting money from a bank, had been convicted and 
fined 5s. by the Clerkenwell magistrate, and it was submitted 
on his behalf that the meaning of the word “ goods ” was not 
defined in the order and was left to the disctetion of the court. 
Bullion vans, it was stated, were permitted to park outside 
banks to unload money. A‘ ‘motoring reporter,” writing in 
the Evening Standard of 10th January, stated that in view of 
the exclusion of ‘ ‘the carriage of goods’’ from the popular 
type of insurance policy, city brokers had decided that many 
motorists’ policies were invalidated by the sessions decision 
if they collected money from a bank and then had an accident. 
For the reasons stated we consider that this consequence does 
not flow from the sessions decision, and should insurance 
companies seek to deny liability on such a ground, they will 
find themselves faced with a mass of litigation the outcome of 
which they might well discover to be unfavourable. 
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Emergency Legislation 

A NUMBER of important changes in the law which came 
into operation on 3lst December, 1947, as a result of the 
Emergency Laws (Miscellaneous Provisions) Act, 1947, are 
mentioned in a Home Office circular (275/1947) issued to 
justices’ clerks, clerks of the peace and clerks of assize, which 
we received this week. It points out that the Act of 1947 does 
not affect the continuance of the Supplies and Services 
(Transitional Powers) Act, 1945, or of the regulations preserved 
under it, but only the miscellaneous collection of enactments 
and regulations which have been preserved by the Emergency 
Laws (Transitional Provisions) Act, 1946. A book has been 
prepared which contains all the Defence Regulations in 
force after 31st December, 1947, whether preserved by the 
Supplies and Services (Transitional Powers) Act, 1945, or by 
the Act of 1947 (H.M. Stationery Office, 5s. 6d.). Among a 
number of useful notes set out in the circular are the following: 
(1) The ‘‘war period” for the purpose of s. 8 (2) of the 
Evidence and Powers of Attorney Act, 1940, has been 
extended until 10th December, 1950; (2) Defence reg. 20 (which 
imposed additional restrictions on changes of name by aliens) 
ceased to have effect on the 31st December, 1947; (3) Defence 
reg. 42c (Closing of undesirable premises), reg. 42ca (Unlawful 
gaming parties), reg. 45A (Identity cards for seamen), and 
reg. 55c (Restrictions on registration of new clubs) are continued 
in force, as amended by the Act of 1946, until 10th December, 
1950; (4) Defence reg. 60AB (Temporary amendments of 
enactments relating to the closing of shops) is continued in 
force until 10th December, 1950; (5) Defence reg. 79 
(Collection and dispersal of articles of military value) and 
reg. 81A (Commission in relation to Government contracts) 
expired on the 31st December, 1947. 


Defence (Administration of Justice) Regulations, 1940 


AMONG the notes relating to the administration of justice, 
the following deserve attention: (1) Reg. 15 (Continuance 
of proceedings on death of juror), reg. 16 (Use of statutory 
declarations before examining magistrates), and reg. 17 (Use 
as evidence in certain circumstances of depositions at trial on 
indictment), and Sched. II do not remain in force after 
31st December, 1947; regs. 17B, 17c and 17D (which relate 
to the enforcement, revocation, revival and variation of 
affiliation and maintenance orders and to evidence of such 
orders) are made permanent with some minor amendments. 
A separate circular has been issued to clerks to justices about 
the modification of the Defence (Administration of Justice) 
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Regulations, so far as they affect affiliation, maintenance and 
separation orders ; (2) Reg. 13 (Challenge of jurors), reg. 154 
(Separation of‘juries), and reg. 17A (Proof of certain facts by 
certificate) are continued in force until the 31st December, 
1948 (provisions to the effect of these regulations are 
included in the Criminal Justice Bill now before Parliament) ; 
(3) Reg. 17£ (Extension of time for institution of proceedings 
under separation and maintenance Acts), and reg. 20 (Short 
title, interpretation, etc.) are continued in force until the 
10th December, 1950. 


Armed Forces and Prosecutions 

ANOTHER useful Home Office circular (No. 280/1947) which 
we received this week is addressed to chief constables, and 
relates to the procedure for dealing with members of the 
armed forces who are deserters or absentees without leave or 
who have committed criminal offences. It refers to the 
Home Office circular 838,911/31, of the 1st September, 1942, 
which modified the arrangements for dealing with deserters 
and absentees without leave in the United Kingdom and 
prescribed a procedure under which a suspected deserter or 
absentee from the Army or Royal Air Force who admitted 
to the police that he was a deserter or absentee, and said that 
he was willing to be handed over to his unit, might be handed 
over to a military escort under s. 154 (9) of the Army Act as 
if he had surrendered himself to the police. This special 
procedure, it is stated, was designed to save time and man- 
power under war-time conditions. The Secretary of State 
has now decided, in consultation with the service authorities, 
that it should be discontinued. Accordingly, the procedure 
for dealing with deserters and absentees from the Army and 
Air Force will revert to that laid down in the Home Office 
circular 831,461, of the 25th April, 1940. 


Procedure in Case of Criminal Offences 


In the Home Office circular 225,932/85, of the 14th 


February, 1942, which dealt with the procedure in the case of 


members of the Armed Forces who commit criminal offences, it 
was pointed out that the decision whether a soldier or airman who 
has been guilty of an offence against the criminal law (other 
than certain offences which cannot be tried by court martial) 
should be proceeded against in the civil courts or dealt with 
by a service tribunal was a question for the determination 
of the chief officer of police concerned, but the chief officer of 
police should, wherever practicable, consult the commanding 
officer of the man’s unit or, in the case of the Royal Air Force, 
the officer commanding the station to which the alleged 
offender belonged, before reaching a decision. The circular 
also set out certain general principles which should be borne 
in mind by chief officers of police in deciding this question. 
Number 12 of the Defence (Armed Forces) Regulations was 
introduced in order to enable chief officers of police to consult 
with the military authorities in cases where the alleged 
offende: had been arrested without warrant. The regulation 
provided that an offender who had been taken into custody 
for an offence which was both a civil offence and an offence 
against military law might be retained in custody for a period 
not exceeding four days without being brought before a court 
of summary jurisdiction. This regulation expired on the 
31st December, 1947, under the Emergency Laws 
(Miscellaneous Provisions) Act. In the Home Secretary’s 
view the general principle of consultation by the police with 
the service authorities in any case where a member of the 
Army or Air Force is believed by the police to have committed 
a criminal] offence, before deciding whether the man should be 
proceeded against in the civil courts or dealt with by the 
military authority, has proved advantageous and should be 
maintained so far as practicable. He recognises that in 
cases of arrest without warrant consultation will not be 
possible in future, in view of the provisions of s. 38 of the 
Summary Jurisdiction Act, 1879 (as amended by s. 14 of the 
Criminal Justice Administration Act, 1914). In cases where 
it is decided to proceed by summons or warrant, however, it 
will usually be possible to consult with the service authorities 
before the process is applied for and it is desirable that such 
consultation should take place. 
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Government and News 


EVIDENCE given by representative newspaper organisations 
to the Royal Commission on the Press and published 
recently shows concern at tendencies in central and 
local government which militate against free dissemination of 
news and comment. Attention has been drawn in these 
columns to some of these evils, one in particular being the 
“closed door’’ which often confronts journalists sent to 
report on important meetings, a special example of which is 
the device resorted to by public authorities of transacting 
important business privately in committee. It is difficult 
to see what, if any, argument can be used in favour of this 
device, or to acquit local authorities who resort to it of the 
suspicion of intention to shut out the cleansing winds of public 
criticism. Another target for criticism, mentioned in the 
evidence of the Guild of British Newspaper Editors, is the 
public relations officer, wh se technique, the prepared 
statement and the Press conference, tends on occasions to 
present news in the manner desired by the department with 
which he is concerned. The answer to this appears to be 
hinted at in the Guild’s evidence, that the Press should be on 
its guard against this, as against all other ex parte statements, 
and attempt to present both sides of the case. As difficult 
to counter as any of the criticisms of governmental action 
was the evidence both of the Guild and of the Newspaper 
Society, that unfair or unnecessary use of the newsprint 
rationing system is dangerous and can amount to absolute 
control. This deserves the close attention of Parliament as a 
present evil, although no doubt the return of an age of plenty 
may remove it, when the maxim, it is hoped, cessante ratione 
legis cessat ipsa lex, will apply. 


Election Petitions 


THE view of the Committee on Electoral Law Reform, set 
out in their Final Report (Cmd. 7286, H.M. Stationery Office, 
price 6d.) published on Ist January, seems to be that 
the relative fewness of election petitions in recent years is 
partly due to the heavy cost of petitioning. The Committee 
do not exclude the possibility that corrupt practices have 
diminished with the enlargement of constituencies and the 
adoption of the ballot, but mainly emphasise the fact that the 
cost of insisting on the propriety of electoral practice should 
be shared by the State. To further this latter end, although 
the matter was, as they said, strictly outside the terms of 
their reference, they suggested that a prima facte case should 
first be established before a High Court judge, or, in the case 
of local government elections in England, a county court 
judge, on the analogy of applications to a judge in chambers 
under s. 8 of the Law of Libel Amendment Act, 1888, before 
prosecuting a newspaper for criminal libel in England. 
Alternatively, they suggested that the House of Commons 
might undertake the sifting process through a Speaker’s 
election panel or a sub-committee of the Committee of 
Privileges. A further possible course, the Committee state, 
would be to leave the appropriate public officer to investigate 
and take proceedings where necessary, and if he decided not 
to do so, to leave an aggrieved person to take proceedings on 
his own. The Committee favour the first of these courses, 
and also suggest that three judges instead of two should 
hear the petitions. The Treasury Solicitor, in the Committee's 
view, is the appropriate person to conduct proceedings. 


Recent Decision 


The decision of HARMAN, J., in Re Dewhirst ; Flowers v. 
Dewhirst (The Times, 14th January), raises the interesting 
question of the rights of a widow who has an interest “ during 
widowhood” and who goes through a form of re-marriage 
which is later annulled. His lordship held that, as from the 
decree of nullity, the lady in question was to be treated as 
being the widow of the original deceased and was therefore 
entitled to the income as such. He was not required 
to decide her rights to income accruing between the dates 
of the second marriage ceremony and of the decree of 
nullity. 
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THE CASE AGAINST THE RULE IN HOWE v. DARTMOUTH 


Tue rule in Howe v. Lord Dartmouth (1802), 7 Ves. 137, 
provides one of the many complications which are apt to beset 
trustees of settled estates, their legal advisers and accountants. 
It is true that it only applies to a small minority of wills, 
being excluded in most cases by some expression of a contrary 
intention ; but this is all the more reason for considering 
the case for the final removal of this relic of the days of Lord 
Eldon. 

The rule is based on a presumption that (in the absence of 
contrary indications in the will) a testator who settles his 
residuary personal estate in trust for persons in succession, 
intends that it should be converted as soon as possible into 
permanent form in the shape of authorised investments ; 
with the corollary that where such conversion is delayed 
the life tenant should derive no more benefit from the 
unconverted estate than he would from the income of 
authorised investments. As originally applied to wills 
settling the personal estate without any provisions as to its 
sale or retention, the rule thus consists of two branches: 
a virtual trust for sale of unauthorised investments, and a 
provision for the apportionment of income received from such 
investments, so that the life tenant takes thereout only an 
allowance equal to what is deemed to be the average yield 
obtainable from trustee investments, any surplus being 
capitalised. The latter branch, relating to apportionment 
of income, has come to be applied, by a natural extension, to 
cases where the testator himself has provided a trust for sale, 
with or without power of postponement, but has failed 
effectively to direct that the income of the unconverted estate 
shall be paid to the life tenant. 

Both branches of the rule are, however, excluded from 
operation in the great majority of professionally drawn wills 
which settle the residuary estate, by the form of a trust for 
sale with power to postpone sale so long as the trustees think 
fit (or occasionally some fuller power of retaining the estate 
in its original condition), coupled with a gift of the income of 
the unconverted estate to the life tenant. And the case 
against retention of the rule at all rests mainly on the fact that 
it is so commonly excluded. It is based on a presumption 
as to the testator’s intention which is negatived or modified 
by most testators acting under professional advice ; and the 
common form of trust indicated above obviously corresponds 
more closely, especially nowadays, with what the average 
testator would desire if his attention were drawn to the 
problems involved. The application of the rule is in fact 
nearly always an unfortunate accident, occurring in home- 
made wills or (as regards the rule as to apportionment of 
income) in prouessionally drawn wills where the gift of income 
of the unconverted estate or some equivalent provision has 
been inadvertently omitted. 

The legal complexities arising from the rule are a further 
count against it. A veritable jungle of case law has grown up 
on the question whether it is excluded or not by various types 
of language in wills, for the court will accept fairly slight 
indications of an intention that the estate should be enjoyed 
by the life tenant in specie, as sufficient for exclusion. One 
among many instances of narrow distinctions is to be found 
in the contrast between Re Chaytor [1905] 1 Ch. 233 and 
Re Inman {1915} 1 Ch. 187. In the former case it was held 
that a power to postpone conversion “and to retain any 
investments ”’ following a trust for sale was not sufficient to 
remove the rule as to apportionment of income ; in the latter, 
that a power to retain investments expressed in a separate 
clause of the will from that containing the power to postpone 
conversion was sufficient for this purpose. 

No less intricate has been the growth of case law on the 
mode of estimating the life tenant’s allowance from the income 
of unauthorised investments. A number of points of detail 
needed clarification at so recent a time as the decision in 
Re Fawcett [1940] Ch. 402, where it was confirmed that the 
date of valuation of unauthorised investments for this purpose 
is the end of one year from the testator’s death, in cases 


where there is no power to postpone conversion. In the 
subsequent case of Re Parry [1947] Ch. 23, it was decided 
that the proper date of such valuation, where there is power to 
postpone conversion, is the date of the testator’s death, and 
the lengthy review of previous decisions to be found in the 
judgment of Romer, J., in this case is instructive as showing 
the wealth of learning which has had to be expended on this 
unprofitable subject. 

The life tenant’s allowance from the income of unauthorised 
investments is inevitably somewhat arbitrary. It is expressed 
as an annual rate of interest on the value of these investments 
at the appropriate date, which is supposed to represent the 
average yield at that time of trustee investments. But the 
rate can only be a very rough equivalent of such yield, 
particularly as alterations in its amount to correspond with 
changes in trustee yields can only be ascertained by a decision 
of the court. The amount remains constant for any given 
estate, at the rate prevailing about the time of the testator’s 
death ; but in the case of testators dying later, a change in 
trustee yields may indicate that the rate should be altered 
for their estates. It will probably be some time, however, 
before the decision of the court is obtained, and thus a time-lag 
ensues during which the rate sanctioned by earlier decisions 
of the court will fail to correspond at all closely with 
trustee yields. The trustees of testators who die during such 
a period (leaving their estates exposed to the rule as to 
apportionment of income) are thus placed in a difficult position 
unless they resolve to take the matter to court. 

In most periods the court has fixed the rate at 4 per cent. 
per annum, but from Re Woods [1904] 2 Ch. 4 it was taken to 
be 3 per cent. until the decision in Re Beech [1920] 1 Ch. 40 
re-established it at 4 per cent. A revision downwards from 
4 per cent. is perhaps again due in relation to the estates of 
testators dying recently (cf. the remarks of Romer, J., at the 
end of his judgment in Re Parry, supra) ; but what (if any) 
new rate should be established cannot be ascertained until 
some trustees are public-spirited enough, at the expense of 
their estate, to obtain the court’s decision. 

Where the prevailing rate allowed to the life tenant exceeds 
current trustee yields, as 4 per cent. does at present, a 
peculiarly capricious result may occur in certain cases. For 
it was decided in Re Fawcett, supra, that if in any year the 
income of the unauthorised investments does not equal the 
rate of interest allowed to the life tenant, he is entitled to have 
this deficit made up out of later income from these invest- 
ments, or from the proceeds of their sale, when they come to 
be sold. Such a deficit may quite well occur if the 
unauthorised investments are mainly high grade fixed interest 
stocks with yields approximating to the trustee level, e.g., 
stocks of such bodies as the Central Electricity Board. In 
these circumstances, if the trustees have a power to postpone 
sale, they cannot exercise it in respect of such stocks (though 
it may otherwise be desirable to retain them) without providing 
the life tenant with an accumulating claim against capital, 
to be paid when the stocks are eventually sold. 

The rule in Howe v. Dartmouth therefore, while it fails to 
represent the intention of the average testator, is complex, 
capricious and uncertain in its operation. The remedy 
required is that it should be replaced by a form of statutory 
trust similar to that commonly used in professionally drawn 
wills, as previously mentioned. This type of trust, i.e., the 
trust for sale with power to postpone conversion and a gift 
of the income of the unconverted estate to the life tenant, 
has already been adopted by the Legislature for intestacies 
in s. 33 (1) and (5) of the Administration of Estates Act, 1925. 
The power to postpone and gift of income pending sale have 
been applied to land (including leaseholds) held on trust for 
sale, by the effect of s. 25 and s. 28 (2) of the Law of Property 
Act, 1925. A valiant but unsuccessful effort was made to 
extract similar terms for pure personalty from the Administra- 
tion of Estates Act, 1925, s. 39 (ii), in Re Trollope [1927] 
1 Ch, 596, But it would be quite simple in some future 
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amendment of the last-named Act to provide that the terms 
of s. 33 (1) and (5) at least shall be deemed to apply to all 
testamentary bequests of residuary personalty creating life 
or other limited interests therein, except so far as a contrary 
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intention is shown in the will. The rule in Howe v. Dartmouth 
would thus be finally laid to rest with a saving of costs and 


considerable relief to trustees and their advisers. 
H. B. W. 


FURNISHED HOUSES (RENT CONTROL) ACT, 1946 


CURTAILMENT OF FURNITURE OR SERVICES: THE TENANT’S REMEDY 


A LANDLORD, like any and every one else, is bound by his 
contract. If he curtails either the furniture or the services 
which he has contracted to provide, he thereby commits 
a breach of contract and is, of course, liable to his tenant 
therefor in damages. 

Some of the rent tribunals set up for the purposes of the 
Furnished Houses (Rent Control) Act, 1946, have not been 
content to leave the tenant to that remedy. They have 
taken the view that they were entitled themselves to take a 
hand in the matter by way of reduction in the rent payable 
by the tenant. The question arises, were they so entitled ? 
1. Curtailment before aiTribunal’s Reduction of Rent.—In two 
cases reported in the Evening Standard, of 26th March, 1947— 
under the general heading “‘ Two Landlords Cut Off Gas and 
Light ”—the facts, as stated, were as follows :— 

(a) In the one case, the tenant, who was paying 32s. a 
week, said that “ he was deprived of a bed for three nights, 
the gas was cut off and he had to argue to get into the 
kitchen.” The tribunal reduced his rent to 25s. a week. 

(0) In the second case, the tenant stated that “ she paid 
5s. for a room, 4s. 6d. a week rates and 2s. 6d. for electricity ”’ ; 
12s. a week in all. “‘ The landlord,” she said, ‘“‘ had removed 
the fuses and deprived her of light. Once he changed the 
locks, so she could not get in.’”’ The tribunal “ ruled that 
she should pay 3s. 6d. rent and 2s. for electricity, if it were 
restored ’’’ (my italics), and ‘‘rates would remain at 4s. 6d.’”’; 
totalling together 10s. in all, if the electricity were restored, 
or 8s. 6d. in all if it were not. Upon the landlord then insisting 
that the electricity would not be restored, the tribunal “ told” 
the tenant “ to take the matter to the county court.” 

The words which I have thus italicised call for serious 
comment in passing. For a tribunal have to fix the fair 
and proper rent payable under the contract, and they have 
to notify to the local authority under s. 2 (2) of the Act 
the rent which they have fixed, and that is the rent which, 
by s. 3 (3) of the Act, the local authority have to enter in their 
register. The tribunal accordingly had, as it appears to me, 
no power to decide as they did. They failed to fix the rent 
payable for the premises. They fixed alternative rents: 
the one to function if the landlord should cease breaking 
his contract, the other to function if he should continue to 
break it. It is difficult to imagine what rent the local 
authority could, in such circumstances, enter in its register. 
The tribunal’s closing observation to the tenant, however, 
seemed to indicate that for any thereafter continued breach 
of contract by the landlord—though not for such earlier and 
subsisting breach—he would have to rely on his remedy 
in damages: a matter which will fall to be dealt with later 
under my second sub-heading. 

Both these cases were cases of a reference of a contract 
of tenancy to a tribunal for the first time, namely, under 
s. 2 (1) of the Act. Let us now turn our attention to cases 
where a reference of a contract of tenancy is made to a 
tribunal for the second time—i.e., after the fixing of the rent 
on the hearing of the first reference and after its due entry 
in the register of the local authority as aforesaid—such 
later reference being made under s. 2 (3) of the Act, which 
permits a contract of tenancy to be referred again to the 
tribunal ‘‘ for reconsideration of the rent so entered on the 
ground of change of circumstances.” 

2. Curtailment after a Tribunal’s Reduction of Rent.—(a) In a 
case reported in the Evening News, of 16th November, 1946— 
under the heading ‘‘ Rent Tribunal Doubles Tenant’s Three 
Months ’—‘ a second period of three months’ security of 
tenure of furnished rooms” was given to a tenant following 
his appeal to a rent tribunal. “This,” so ran the report, 


“is believed to be the first decision of its kind.” The 
tribunal had, earlier, reduced the rent of the tenant’s rooms, 
which were rooms the rent of which included payment for 
services and had, at that time, granted him three months’ 
protection. The tenant’s new complaint was that “ since 
the reduction the services were no longer given.’ That, of 
course, gave the tenant a common-law remedy in damages 
for breach of contract; but the tenant was not satisfied 
with that, and—although the landlord now informed the 
tribunal that he had undertaken to resume the services— 
the tribunal decided that ‘‘ under the Act” the tenant 
“becomes entitled to a further three months’ protection.”’ 
Presumably, the tenant brought this second reference in 
reliance on s. 2 (3) of the Act, asking for a reduction in the 
rent ‘“‘ on the ground of change of circumstances,” in the belief 
that the landlord’s failure to carry out his contract consti- 
tuted a “ change’’—a matter which will be found dealt 
with later—and the tribunal, in and by giving the second 
three months’ protection, apparently shared his view. 

(5) In a case reported in the Star, of 23rd November, 1946, 
the tenant had already had her rent reduced by over 43 per 
cent. only a few days earlier, and now she-sought a further 
reduction on the ground that her landlord had, in the mean- 
time, removed a divan bed,.two mattresses and a basin. 
The landlord said that he had let the room as “a single 
letting,’ whereas now there were, in addition to the tenant, 
her baby of three months and also a sister of the tenant. 
The tribunal stated that: “ We are not willing to revise the 
rent,” and added that the tenant’s sister “ has the right to 
be there,” and added yet further that “if she leaves, we 
might revise the rent.” It is difficult to follow the reasoning 
which underlay such a decision. 

(c) In a case reported in the Evening Standard, of 6th 
January, 1947, it was stated that, after a tribunal had reduced 
the respective rents of two tenants in a house, their landlady 
shouted: ‘“ Very well, I will cut off the electric light.” 
Whereupon the chairman is reported to have replied: “ If 
you do so, we shall ask the local authority to requisition 
the house.” It may well be doubted whether the local 
authority would have acceded to such request on such ground ; 
but it is curious that the tribunal did not inform the tenant 
of his remedy in damages in the event contemplated, and yet 
more curious that—having regard to the general view at 
that time held by tribunals—they did not suggest her bringing 
a second reference under s. 2 (3) of the Act, should the landlady 
carry out her threat. 

(d) In the Estates Gazette, of 19th April, 1947, it was stated, 
at p. 233, that in a certain part of London “ some landlords 

. . sell the furniture as soon as the rent has been reduced 
by the tribunal.’”” That statement was perfectly accurate. 
But what was the resultant position in law? Quite simply, 
it was that such landlords were committing a breach of 
contract. 

I think it would be and is correct to say that until 9th May, 
1947, most tribunals held the view—one which I never 
myself shared—that even on a first reference of a contract 
of tenancy they were empowered to reduce a tenant’s rent 
if the landlord curtailed either the furniture or the services 
which he had contracted to provide. It would also, I think, 
be correct to say that on a second reference, where a curtail- 
ment of either had taken place since a first reference, all the 
tribunals were agreed that they were entitled to treat such 
curtailment as a “ change of circumstances ’”’ and to reduce 
the rent accordingly below that already fixed on the first 
reference. Have we, then, any guidance from the High 
Court to help us ? 
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As to a first reference we now have definite authority. It 
comes from the Lord Chief Justice (Lord Goddard), in the 
case of R. v. Rent Tribunal for Hampstead and St. Pancras, 
ex parte Ascot Lodge, Ltd. [1947] 2 All E.R. 12. We need 
not trouble about the facts of the case. But it was the case 
in which his lordship—most happily for all concerned either 
in the administration or in the operation of this vital and 
most highly beneficial Act—took occasion by the hand 
in order to make his invaluable observations “ for the guidance 
of rent tribunals.” These went to the very root of things, 
and a copy of them in large print might advisedly be displayed 
in the offices of every tribunal. They were as follows :— 

1. “ If leases provide that landlords shall provide furniture 
or services, then, no doubt, the tribunal will have jurisdiction 
to entertain a case referred to them.” 

2. ‘‘ This, however, does not mean that they can reduce 
the rent if, and merely because, a landlord is not providing 
what he has contracted to provide.” 

3. ‘“‘ There is no power in rent tribunals to decide questions 
of breach of contract or to award compensation for a breach 
by way of ordering a reduction of rent.” 

4. “‘ Where there is a provision in a lease for the supply of 
furniture and’”’ [for] “ services by a landlord, the only way 
in which the tribunal can approach the case is to see what the 
lease provided for, and whether the rent reserved for the use 
of the premises with that furniture and” [or] “ services was 


reasonable.” 
SOLICITORS’ COSTS 


THE first extract from Mr. Reginald Heber Smith’s articles 
on “ Law Office Organisation ’’’ showed how the firm can 
calculate the “‘ cost price’”’ of its services to the client and 
thus keep a constant check on the relationship between 
this figure and the amount of the bill as delivered. The 
second extract showed how the credit for the work done 
on each case should be apportioned between the members 
of the firm responsible, and in this third extract he explains 
the use of these figures in assessing the value produced by 
each member of the firm during the year. 


DIVISION OF PROFITS 

The fundamental purpose of all system and organisation 
is to enable a group of lawyers to be associated together, 
to permit a fair degree of specialisation with its resultant 
efficiency and economy, to even out inequalities between men 
having too many clients and too much work and those having 
fewer clients and too little work. The whole purpose is to 
let the work in the office flow where it will be done best, 
most quickly, and at lowest cost. The man having too 
much business must not be afraid to part with it, he must be 
encouraged to do so, and when he does so the system must 
protect his natural and proper interest in the case and the 
fruits thereof. 

That is the critical test and any system faces an awkward 
factor arising out of the nature of a partnership. Every 
partner has a percentage or a share of profits; those shares 
must total 100 per cent. If a partner is entitled to be 
increased by 1 per cent., some other partner must be decreased 
by 1 per cent., and that is where the rub comes. This is best 
overcome through records and reports which are impersonal 
but which indicate plainly what adjustments among partners 
are in order. 

It has been our experience over a number of years that 
all such adjustments can be made in good spirit and without 
rancour, in a very brief space of time, and by unanimous 
vote of all partners provided thorough and painstaking work 
has been done in advance by the manager. 

All the records showing what every partner has done 
exist. They need only to be assembled. At the end of the 
fiscal year four facts about each partner are known :— 

(1) What he has received from the firm (his drawing 
allowance plus his share of profits for the fiscal year). 
(2) What he has contributed to the firm through work 

(this is the total of his “ prorated’’ earnings plus any 

time charged to the firm). 
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5. “If such rent was reasonable, the tribunal can do 
nothing.” 

6. “‘ The fact that a landlord has not provided the furniture 
and” [or] “‘ services merely means that he is in breach of 
covenant, the remedy for which is in damages recoverable 
in the High Court or the county court as the case may be.” 

Those observations were made in giving judgment in the 
case of a first reference; but it seems manifest that the 
principles underlying the observations numbered respectively 
2, 3 and 6, above, must inferentially be applicable also to a 
second reference. Thus it appears that a curtailment on 
the part of a landlord after a first reference, in the provision 
of the furniture and/or services which he has contracted to 
provide, cannot be regarded as “a change of circumstances” 
within the meaning of s. 2 (3) of the Act, so as to justify 
any reduction of the rent on that account. 

The tenant’s only remedy in either case is, in consequence, 
by way of an action against his landlord for damages for 
breach of contract. 

It has been said in my hearing that these invaluable 
observations of the Lord Chief Justice have “ knocked the 
bottom out of the Act.” That, of course, goes much too 
far; but, in any case, no tribunal desire to administer this 
Act otherwise than in accordance with law. That being so, 
it is all to the good that these observations have been made 
and that such clear guidance has been given. 

L.G.H.H.-S. 


: A NEW BASIS—III 


(3) What he has contributed to the firm through business 
brought in (this is the total of bills sent out during the 
fiscal year in cases in which he was responsible attorney 
less any bills that went to “ bad ”’ during the fiscal year). 

(4) What he has contributed to the firm through the 
profit on such business (this is the excess of bill over cost 
less the loss when cost exceeds bill or the bill has gone to 
“bad ” during the fiscal year). ; 
Just as partners’ shares in profits are expressed in 

percentages, so these figures must be converted into 
percentages. ; 

This can be illustrated by assuming a firm with four 
partners, using round figures, and we will do the sum for 
item 2—Work Done :— 

Partner Value of Work Done Per cent. 
im: be oe $20,000 50°00 
10,000 25°00 
7,500 18°75 
2500 6°25 


' $40,000 100°00 : 
Exactly the same thing is done for business credit and 
profit credit. Again, this will be illustrated by using the 


same four partners. 

Business Credit Profit Credit 

Amount Per cent. Amount Per cent. 
$20,000 40 $4, 40 
15,000 30 2,000 20 
10,000 20 3,000 30 
5,000 10 1,000 10 


Partner 
A - 


$50,000 100 $10,000 100 
We think these three different kinds of contribution by a 
partner to the firm are not of equal importance. We think 
work done is most important, business credit next, and profit 


credit last. To reflect the different degrees of importance 
we “ weight ” the percentages. (Any firm is entitled to come 
to its own decision about this and to use any weighting 
it likes.) Work done is weighted at six (multiplied by six), 
business credit is weighted at three and profit credit at one. 
The total is divided by ten. The result is still a percentage 
figure and that figure we call ‘‘ Value Produced.” The 


following table shows the mathematics :— 
Work -, — a —_ “—- 
2. . . ° \. ° 


25°00 
18°75 
6°25 
100.00% — 600.00% % 100% x 
What each partner has received from the firm is reduced 
to a percentage and that figure is called “ Value Received. 
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Let us also make that computation :— 
‘ Received from the Firm 


Partner Amount Per cent. 

A is $10,000 40 

B 6,000 24 

Cc 5,000 20 

D 4,000 16 
$25,000 100 


The manager’s report will end up with two final figures 
for each partner, i.e., “Value Produced” and “ Value 
Received.” Statistically, each partner has produced more 
than he has received or has received more than he has 
produced. In the former case he has a credit and in the latter 
case a deficit. We can now state these final figures :— 





Received 
Partner Value Produced from Firm Credit Deficit 
A Me 46°00 per cent. 40 per cent. +6 
B 26°00 5, 244 oy on +2 
Cc 20°25 .. a +0°25 
D 7 ® « ae —8.25 
100°00 per cent. 100 per cent. 8°25 8°25 


There are ups and downs in law practice so that a one-year 
record is too short a time on which to base a judgment. 
Hence exactly the same figures are made up in cumulative 
form and embracing all years for which we have these records. 

These two tables (one giving the annual. and the other 
the cumulative figures) are typed and a copy goes to every 
partner. He thus has the whole story and he has exactly 
the same evidential material as has the manager. The 
manager writes and sends to each partner a short report 
suggesting that one or more partners have their shares in 
profits increased and others accept decreases. The partners 
meet and customarily the report is accepted without debate. 
That fixes the share in profits of each partner for the next 
fiscal year. Having gotten over the tough part the partners 
can then relax and enjoy a squabble over whether the youngest 
junior shall have any raise in pay and if so, how much. 

As to juniors, the manager prepares somewhat similar 
tables but they are simpler. Figures about juniors need 
not be converted into percentages and there need be no 
weighting. The record sets out what each junior has earned 
by work done (measured by prorating), business credit, 
profit on such business, hours worked, value of hours 
produced (hours worked multiplied by cost per hour) and 
present salary. 

It can readily be argued that all the qualities and values 
of a lawyer cannot be caught in a statistical net no matter 
how finely spun. That allegation is conceded. But the 
question is, what better method is there ? It is impersonal, 
it is open and above-board, it does yield a vast amount of 


Divorce Law and Practice 





(1) Jurisdiction 

The very important point of jurisdiction must be mentioned 
which had been decided in the Divorce Divisional Court in 
Forsyth v. Forsyth {1947| 1 All E.R. 406, and which was 
referred to in this series (91 Sot. J. 258) concerning the 
question whether a husband who was domiciled and ordinarily 
resident in Scotland was amenable to the jurisdiction of a 
court of summary jurisdiction in England in answer to a 
complaint by his wife under s. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895, that he had deserted her, the wife 
residing in the petty sessional division in which she had taken 
out the summons. It will be remembered that in this court 
it was held that the residence, not of the wife alone, but also 
of both spouses in England was not a condition precedent to 
the jurisdiction of justices to make an order against the 
husband for desertion in the petty sessional division in which 
the cause of complaint had wholly or partially arisen, but that 
where the wife only was so resident the process of the case 
was properly issued and served upon the husband in Scotland, 
and the justices had jurisdiction to try the case. This case 
has recently come betore the Court of Appeal and the decision 
of the Divisional Court has now been reversed ({ 1947} 2 All E.R. 
623). In giving the judgment of the court on the question 
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information, and it has been assembled in the manner which 
the partners themselves have decided to be as fair as they 
can make it and which they have incorporated into their 
partnership articles. After prescribing the method, the 
partnership articles do not say that the statistical tabulations 
are conclusive but that they shall be considered “as 
substantial evidence.” 

The figures are not given literal application. If a partner 
has a credit (excess of value produced over value received) 
of two points, that does not mean that he shall at once have 
his share of profits increased two points. But if, year by 
year, the partner has been maintaining a credit it is evident 
that he should have some increase. 

Furthermore, anyone who deals with such figures is bound 
to be impressed by the fact that while the figures for one year 
are an inadequate base, the cumulative figures as they are 
kept year after year grow progressively more accurate until 
they do approximate the truth and afford an adequate basis 
for judgment by a group of partners whose intention and 
desire is to deal justly with one another. 

With their internal affairs settled the partners can depart 
on vacation. It remains the manager’s job to get out the 
Annual Report. This report contains the records of what the 
firm has done during the year and its cumulative records ; 
and the individual records for each attorney and his cumulative 
records. The Annual Report serves as a convenient repository 
for all the essential facts about the firm’s life. Where tables 
of figures may be hard to grasp, they are supplemented by 
charts. And the manager seeks in the text of this report 
to point out the highlights of the fiscal year just closed, 
the weak spots and how they may be minimised, and the good 
points and how they may be made better. A number of 
copies of the Annual Report are typewritten and then are 
circulated among all the partners. 

In the scope of these articles it has not been possible to 
include every detail and it has been necessary to leave out 
some extensions and refinements. That is not important 
because the articles are not the last word on the subject ; 
they are, at best, only one of the first words on the subject 
and may serve to arouse interest and elicit comments and 
suggestions by others. 

It is believed that the basic principles herein set forth will 
be found helpful to any firm that is concerned about its 
office system and organisation. The exact way in which the 
principles can best be adapted to the requirements of any 
particular law office is for that firm itself to determine. 






of jurisdiction Bucknill, L.J., applied the principle laid down 
by Lord Selborne, L.C., in the House of Lords in Berkley v. 
Thompson (1884), 10 App. Cas. 45, at p. 49, where he says : 
“. . . a person resident abroad, still more, ordinarily 
resident and domiciled abroad, and not brought by any special 
statute or legislation within the jurisdiction, is prima facie 
not subject to the process of a foreign court—he must be found 
within the jurisdiction to be bound by it.”’ 

In coming to this conclusion the lord justice disagreed 
with the view expressed by the President in the court below 
that the general words of s. 4 of the Act of 1895, combined with 
the provisions of the Summary Jurisdiction Act, 1848, s.4, and 
the Summary Jurisdiction (Process) Act, 1881, s.4, constituted 
such special legislation so as to amount to an exception to this 
general principle. 

In so doing he followed an earlier decision in Scotland, 
M’Queen v. M’Queen |1920} 2 S.L.T. 405. He stated that 


he doubted whether in a case like the one before the court it 
was neccessary to prove that the husband was ordinarily 
resident in the jurisdiction at the time when the summons 
was issued, and that he was disposed to think that mere 
presence therein was sufficient, but that it was unnecessary 
to decide the point because in that case not only was the 
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husband ordinarily resident in Scotland, but there was no 
evidence that he was ever in England. (If presence, as 
opposed to ordinary residence, is the test this would appear 
to meet certain of the difficulties referred to by the President 
in the Divisional Court : [1947] 1 All E.R., at p. 413). It may 
also be noted that Tucker, L.J., in his assenting judgment, 
dealing with the question of the husband having submitted 
to the jurisdiction, stated that, if a court of inferior jurisdiction 
which derived its jurisdiction from statute lacked jurisdiction, 
the parties could not by agreement or otherwise confer 
jurisdiction upon it, and he held that the presence of the 
solicitor for the husband did not waive the objection to the 
jurisdiction. 


(2) Discretion 

There have been two appeals recently, one from a master 
and one from a county court judge, which considered the 
discretionary power of the court to make an order upon the 
hearing of an application by a husband under s. 17 of the 
Married Women’s Property Act, 1882. In the first case, 
Hutchinson v. Hutchinson {1947} 2 All E.R. 792, the facts 
were that the parties had been married in 1924 and had a son 
born in 1929, and in 1932 the husband bought a house in his 
own name where he and his wife resided as their matrimonial 
home until he left to live with another woman. The wife 
thereupon obtained a decree of judicial separation and 
thereafter she and her son continued to reside in the house, 
and the husband made payments for the support of his wife 
and their son. Upon an application by the husband for an 
order for possession of the house a master in the King’s Bench 
Division had made an order in his favour that the wife should 
forthwith deliver up the house to him. In allowing the wife’s 
appeal, however, Denning, J., held that the court had a 
discretion under the section which must be exercised judicially, 
and he pointed out that the wife had behaved quite properly, 
and that if there had been no order tor judicial separation 
the husband clearly could not have turned her out ; that in 
his view the granting of such an order made no difference 


Company Law and Practice 


CONTINGENT CLAIMS 


THE present object of our inquiry is to consider the position 
of a person with a contingent claim against a solvent company 
which is being wound up. He can, if he choose, under s. 261 
prove in respect of that claim, a just estimate being made so 
far as possible of its value, but the question remains whether 
or not he is bound so to do. 

The early cases which have been referred to in the preceding 
articles certainly at least suggest that he has an alternative 
course, namely, to enter a claim for the full amount, the effect 
of which will or may be to prevent the shareholders getting 
anything back before satisfactory provision is made for 
meeting this liability should the contingency occur. 

As we saw previously, no rules made under fhe Companies 
Act, 1862, appeared to provide for any such procedure, 
and it was suggested that the procedure and terminology 
were imported into the winding up of companies from the 
practice under the Bankruptcy Act, 1849, which was the 
Bankruptcy Act in force at the date when it was first possible 
to incorporate a company with limited liability. 

Under the Bankruptcy Act, 1849, if a bankrupt was liable 
to you on a contingency you could merely enter a claim, 
the effect of which was that if the contingency happened 
you could then prove. Under the Bankruptcy Act, 1861, 
however, if it was possible to estimate the fair value of your 
claim you could prove in respect of it and get dividends 
under a provision similar in effect to the section of the 
Companies Act referred to above, which, as we have already 
noted, for this purpose is identical with the corresponding 
section of the Companies Act of 1862. 

The full effect of this provision of the Act of 1861 was not 
appreciated until the decision of the House of Lords in 
Hardy v. Fothergill (1888), 13 App. Cas. 351, but that case 
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and that in the circumstances it would be unjust to make an 
order for possession. With regard to an order for permanent 
alimony, however, he stated that in making such an order 
the court would take into account the fact that the wife was 
still residing in the house. 

In the second case, Stewart v. Stewart [1947] 1 All E.R. 813, 
the county court judge had tound asa fact that the husband was 
the tenant of the house which had been the matrimonial home, 
and it appeared that the parties had not cohabited tor some 
considerable time, that they were making counter-accusations 
against each other and that the husband had filed a petition for 
divorce against the wife on the ground of adultery. In making 
an order in the husband’s favour which might result in the wife’s 
being ejected from the matrimonial home the judge retused to 
make it conditional upon the husband providing accommoda- 
tion elsewhere for the wife. Dismissing the wife’s appeal, the 
Court of Appeal held that the county court judge had jurisdic- 
tion to make the order he did, and he had not exercised his 
discretion unjudicially. In his judgment Tucker, L.J., 
stated that the cases showed that the court would be 
slow to make any order dealing with the legal rights of the 
parties which might have the effect of depriving either the 
wife or the husband of her or his right to occupy the 
matrimonial home, but that it must always be a question 
for the exercise of the discretion of the judge on all the facts 
before him whether in a particular case he thought it proper 
to make the order for possession which he clearly had 
jurisdiction to make. 

In conclusion it will be 1emembered that r. 8Z of the 
Matrimonial Causes Rules, 1947, now provides for the exercise 
by the registrar of the Divorce Division of jurisdiction under 
this section, and a similar power is now given to the registrar 
in the county court by the addition to Ord. 46 of r. 11 by r. 2 
of the County Court (No. 1) Rules, 1947. (For articles on the 
application of s. 17 of the Married Women’s Property Act, 
1882, see 202 L.T. Jo. 194 and 204 L.T. Jo. 323.) 

M. H. L. 


IN A WINDING-UP—IV 


makes it clear that in the case of a bankruptcy all contingent 
claims able to be fairly valued may be proved in the 
bankruptcy, and equally clear that they can, subject to a 


similar qualification, be proved in a winding up. It was 
suggested in that case by the Earl of Selborne that the kind 
of contingent liabilities not so capable of being fairly valued 
were those under ‘contracts to marry, not to molest, not to 
carry on a particular trade, etc. If they cannot, then they 
can be enforced against the bankrupt after his discharge, 
and in so far as they are negative will not require enforcement 
against a company after it has been wound up. 

If, therefore, a person to whom a bankrupt is under a 
contingent liability capable of being valued does not prove, 
he will get nothing, and the same result will follow if it is an 
insolvent company which is under the liability. 

Section 261 of the Companies Act, 1929, merely says that 
such a claim is admissible to proof, and not that it must be 
proved ; if therefore the company is solvent, is there any 
ground on which the liquidator can compel a proof or must he 
provide for the contingent liability before distributing 
anything to the shareholders, if the person entitled to a 
contingent claim does not wish to prove ? 

We have seen in the preceding articles that the earlier cases 
suggest that if a claim is entered in the winding up in respect 
of the contingent liability that will prevent the liquidator 
distributing to the shareholders without providing for it, 
but we have also seen that those cases proceeded on a false 
assumption and also import into the winding up of companies 
from the pre-1861 bankruptcy law the notion of entering a 
claim. It now forms no part of the bankruptcy law and 
has never so far as we have seen formed part of company law, 
and its use therefore is apt to be misleading. In any case 
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the rights of the parties cannot possibly be determined by 
any inquiry as to the kind of rights held to be conferred by 
entering a claim. 

In James Smith & Sons (Norwood), Ltd. v. Goodman (1936) 
Ch. 216, the question arose but was not really discussed. In 
that case the company was a lessee which assigned its lease 
and went into voluntary liquidation. No notice of the 
liquidation was ever given to the lessor, the surplus assets 
were distributed to the shareholders, and the action was 
brought by the lessor against the liquidator for damages. 
At the date of the action the company, which had been 
dissolved, would have already become liable under its covenants 
in the lease, and Bennett, J., held that the liquidator had 
committed a breach of his statutory duty in distributing the 
surplus assets without providing for the company’s liabilities 
and directed an inquiry as to the amount of the damages 
suffered by the plaintiff as the result of the liquidator’s breach 
of duty. 

The Court of Appeal affirmed this decision, but on the 
rather more precise ground that the “ claim by the landlords 
against their tenants was clearly a liability in respect of 
which they could have brought in a proof. It was a contingent 
liability . .. That being so if the liquidator had done his 
duty he would have seen that a claim was brought in.” 


A Conveyancer’s Diary 
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Here again we are haunted by this persistent ghost of bringing 
in a claim. All that the liquidator could in fact have done 
under the winding up rules was to see that the landlords 
had an opportunity of putting in a proof. 


Before, however, judgment was given, Lord Hanworth, M.R., 
said that they were prepared to hold that the liquidator 
ought to have taken steps to have the value of the contingent 
liability ascertained, that he was liable for not so doing, and 
that the damages arising from that neglect ought to be 
ascertained, but he went on: “If you want to go further 
and to say that it is plain... that the amount of the 
rent ought to have been set aside, we should have to hear 
you... That would be a possible course ; but it is not one 
which can be affirmed as the necessary right on the part of 
the landlord.” 

It follows, therefore, that in some cases when a solvent 
company is under a contingent liability to a person, and is 
being wound up, the court will make that person prove 
in respect of that liability and in others that he may be able 
to prevent any return being made to the shareholders until 
that liability is fully provided for, but there is little guidance 
to be obtained as to which of these two courses will be 
followed. S. 


CONDITIONS AS TO RESIDENCE 


Tue recent decision of Romer, J., in Re Burden {1948) 1 All 
E.R. 31, serves to draw attention to the unsatisfactory state 
of the law in regard te conditions as to residence in cases 
where trusts have been created which may be described as 
ancillary to a condition requiring residence in a particular 
house. A testatrix by her will gave a house to her sister for 
life, and directed that if the life tenant should cease to reside 
in the house, the life tenant’s interest in the house should 
determine, and the gift in remainder of the house which the 
testatrix had expressed in favour of a certain hostel should 
thereupon be accelerated. The testatrix further directed her 
trustees to set apart the sum of £1,000 and to hold the same 
during the lifetime of the tenant for life upon trust to pay 
thereout the rates and taxes and the cost of necessary repairs 
in respect of the said house, and after the death of the tenant 
for life, as to any part of the said sum which would then 
remain unexpended under the foregoing trust, for the said 
hostel. 

The effect of the trust in regard to the house constituted 
the tenant for life under the will a person having the powers 
of a tenant for life under the Settled Land Act, 1925, including 
the power of sale. Having regard to s. 106 of that Act, it is, 
therefore, clear that if the tenant for life should sell the house 
devised to her by the testatrix under the statutory power of 
sale, such sale would not determine her interest altogether, 
despite the direction to that effect in the will, but would 
operate to transform that interest, from an interest permitting 
her to enjoy the benefits of a free residence, to an interest for 
life in the proceeds of sale of the house. The question which 
was argued in this case was the effect of that clause of the 
will which provided the sum of £1,000 for payment of the 
outgoings in respect of the house, in the event of the tenant 
for life exercising her undoubtedly effective power of sale 
under the Settled Land Act. In regard to this question it is 
necessary to consider the provisions of the Act in detail. 
Section 106 provides as follows :— 

“(1) If in a_ settlement, will, assurance or 
instrument . . . a provision is inserted— 

(a) purporting or attempting, by way of direction, 
declaration, or otherwise, to forbid a tenant for lite or 
statutory owner to exercise any power under this 
Ad ...@ 

(6) attempting or tending, or intended, by a limitation, 
gilt, or disposition over the settled land, or by a limitation, 
gift, or disposition of other real or any personal property, 


other 


or by the imposition of any condition, or by forfeiture, 

or in any other manner whatever, to prohibit or prevent 

him from exercising, or to induce him to abstain from 
exercising, or to put him in a position inconsistent with 

his exercising, any power under this Act .. . 
that provision, as tar as it purports, or attempts, or tends, 
or is intended to have, or would or might have, the 
operation aforesaid, shall be deemed to be void. 

(2) For the purposes of this section an estate or interest 
limited to continue so long only as a person abstains from 
exercising any such power or right as aforesaid shall be and 
take effect as an estate or interest to continue for the period 
tor which it would continue if that person were to abstain 
from exercising the power . . . discharged from liability 
to determination or cesser by or on his exercising the same.” 
It was argued on behalf ot the tenant tor life that, having 

regard to the terms of s. 106, in the event of her selling the 
house under her powers under the Act, she would become 
entitled to the income of the fund of £1,000 set apart for the 
pavment of outgoings in respect of the house. Romer, J., 
considered the authorities on s. 106 (which reproduces, with 
inconsiderable amendments, similar provisions of the Act of 
1882) on this point, and although it was, in my opinion, open 
to him to determine this question in favour of the tenant for 
life, the learned judge concluded that the deprivation of such 
an amenity as was conferred on the terant for life by the 
direction to set aside and apply the sum of £1,000 in accord- 
ance with the trusts expressed concerning the same in the 
will did not fall within s. 106, it being merely an extra benefit 
conferred on the tenant for life and not one such as to induce 
the tenant for life to abstain from exercising her Settled 
Land Act powers of sale. In coming to this conclusion he 
relied upon earlier authority, particularly the decision of the 
late Lord Romer in Re Patten [1929] 1 Ch. 378, and that of 
Swinfen Eady, J., in Re Simpson {1913} 1 Ch. 277. With all 
respect, I consider this a most unsatisfactory conclusion, and 
moreover, since authority exists for a contrary decision, one 
which the learned judge was not bound to arrive at. The 
point first came before the court in the case of Re Ames | 1893 
2 Ch. 479. In that case there was a settlement of land, and 
also a settlement of personalty on trust to apply the income 
in the maintenance of a sea wall and certain ornamental 
walks, woods and plantations on the settled real estate, and 
subject thereto to pay the income to the tenant for life of the 
settled realty. There was a proviso that, if the tenant for 
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life of the realty should by alienation or other act of his cease 
to be entitled to the possession of the realty or the receipt of 
the income thereof, the trust concerning the personalty should 
cease and determine, and the fund directed to be set aside 
for that purpose should fall into residue. North, J., held 
that the proviso was void under s. 106 (then s. 51 of the Act 
of 1882) ; the tenant for life was entitled under the trust to 
have the income of the fund for the purpose of keeping up 
the ‘“‘ amenities ”’ of the settled realty, with the result that the 
value of the realty was thereby increased ; and the proviso, 
in attempting to deprive the life tenant of the income of this 
fund, constituted a disposition, the effect of which was to 
tend to induce the life tenant to abstain from exercising the 
power of sale conferred upon him by the Act—the mischief 
which it is the purpose of the section to prevent. It should 
be noted that in Re Ames there was a trust for the payment 
of the surplus income of the personalty fund to the tenant for 
life until alienation of the settled realty, but this circumstance, 
while it may have been present in the learned judge’s mind 
(a point as to which the report gives no indication) is, in my 
opinion, immaterial. No such circumstance existed in 
Re Trenchard (1900), 16 T.L.R. 525, where the facts were 
indistinguishable from those in ke Burden, supra. Byrne, J., 
held that, so far as the direction to pay the rates and taxes, 
and to provide for repairs to the house in which a life interest 
had been conferred on the life tenant, made it a condition 
that the benefit of the payments was to be dependent on 
residence, it was void within s. 51 (now s. 106), and that the 
tenant for life’s interest in the personalty fund continued 
independently of her residing in the house. In this case the 
direction provided for payment of the rates, etc., out of the 
residue, and ex hypothesi there could be no surplus income 
under this trust and no trust regarding the application of 
surplus income. 

This decision was not followed in Re Simpson, supra. “ In 
my judgment the provision for payment of rent and outgoings 
does not fall within {the section} at all. It is merely an extra 
benefit conferred on the {tenant for life] to enable her to 
reside in the house without the expense of these outgoings. 
It is true that while she was in occupation she was free from 
these outgoings, but I am of opinion that the provision 
conferring this extra benefit on her was not a provision 
tending to induce her to abstain from exercising her statutory 
power of sale within the meaning of [the section} ’—per 
Swinfen Eady, J., at pp. 282-3. There is no magic in words, 


TO-DAY AND 


LOOKING BACK 

THE following case may not be altogether irrelevant to the 
current discussions on the abolition of capital punishment. On 
17th January, 1767, John Williamson was condemned to death 
at the Old Bailey for killing his wife by starvation. She “‘ was a 
kind of idiot who, having a sum of money left for her maintenance, 
Williamson, to possess himself of the money, found means to 
marry her. They were first asked in church, but her trustee 
forbade the banns ; the villain, however, procured a licence and 
about eight months ago they were married, since which the 
usage the unhappy creature received has been one continued 
scene of cruelty. He had driven a strong staple into the wall of 
a closet in the room where they lodged and to this staple he 
daily tied her with a rope which he drew round her middle, her 
hands being fastened behind her with iron handcuffs, and the 
little sustenance she received was laid upon a shelf just within 
reach of her mouth, so that if she dropped any part of it she 
could not again recover it; and so very barbarous was this 
inhuman villain that he often tied her up so tight that her toes 
only reached the ground.’”’ When she was reduced to a skeleton 
and incapable of eating he released her, offered her coarse meat 
and tempted her with tender words, with a view to screen himself 
from justice. On 19th January he was executed in Moorfields 
near the scene of his crime. The populace were with difficulty 
restrained from lynching him. ‘‘ He seemed apprehensive of 
being torn in pieces and hastened the executioner to perform his 
office.” 
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but the phrase “ extra benefit ’’ seems to have exercised some 
fascination over the late Lord Romer, who adopted this 
decision in the subsequent case of Re Patten, supra, in prefer- 
ence to the earlier authorities. The judgment in Re Patten 
further points out that in cases such as this, everf if a gift or 
direction is rendered void by s. 106, there is nothing in the 
section to convert a trust to pay outgoings into a trust to pay 
the income of the fund set aside to meet outgoings to the 
tenant for life. That is doubtless correct, but does it take the 
matter any further? In several of the cases on this point, 
no trust is expressed concerning the application of the proceeds 
of sale of settled realty—indeed, it is the settlor’s clear 
intention in most of these cases that the tenant for life should 
enjoy the realty as realty, and not in any circumstances to 
convert it; but the Act steps in and says that if, despite the 
settlor’s expressed intention, the realty is sold under the 
statutory powers, the tenant for life shall continue to enjoy 
the benefit of the realty in its converted state. And what 
distinction is there between such a case as Re Simpson, supra, 
and such cases as Re Eastman’s S.E. (1898), 68 L.J. Ch. 122n, 
where it was held that a direction in a will whereby an annuity 
should be decreased on the annuitant ceasing to reside in a 
certain house, of which she became tenant for life under the 
will, fell within the section and was void in the event of the 
annuitant selling the house under her powers? If there is a 
distinction, it seems to me that it is a distinction without a 
difference. In all these cases a pecuniary benefit, or a benefit 
which can be measured in terms of money, is conferred on the 
tenant for life. If a tenant for life is given a certain house 
for life, with a provision that if he continues to reside in it 
certain expenses (which are inseparable from keeping up a 
residence) are to be provided out of a special fund, the 
deprivation of the pecuniary benefit conferred by such a 
provision, in the event of a sale of the residence and removal 
elsewhere, must operate on the tenant for life in such a way 
as to induce him to abstain from quitting the residence. Such 
a provision seems to me to fall clearly within the extra- 
ordinarily wide language of s. 106. Reference to the decision 
in Re Simpson, supra, which has been unhappily followed in 
Re Burden, does not reveal the reasoning by which that 
decision was reached ; and it seems a pity that it should still 

e preferred to a line of authority which appears to be amply 
justified by the letter of the Act, and which is certainly more 
in consonance with its spirit. 


“ABC” 


YESTERDAY 


‘DEGREES 
One of the most sensible contributions so far to the controversy 
about capital punishment is the amendment to the Criminal 
Justice Bill put down by Mr. Basil Nield, K.C., M.P., providing 
for the division of the crime of murder into two degrees, roughly 
corresponding to premeditated and un-premeditated murder, 


OF MURDER 


the death penalty being retained for the former alone. In that 
category criminals like Williamson represent an extreme and to 
them most people would apply the arguments cogently expressed 
by Sir Travers Humphreys in his recent reminiscences in 
connection with another somewhat similar murderer: ‘‘ When- 
ever I hear or read of a discussion on the subject of the abolition 
of capital punishment my mind goes back to the case of 
Frederick Henry Seddon, tried, convicted and executed in 
1912 . I ask myself what could be done with such a fiend 
except treat him as a poisonous snake or a mad dog is treated. 
For such a man one might wish for a sentence of life-long 
imprisonment, if imprisonment were, as once it was, a form of 
corporal punishment . But we have abolished all such 
punishments and to-day, wisely or unwisely, we treat our 
convicted felons far better than the deserving poor are treated 
in hard winters. A sentence of imprisonment or penal servitude 
means no more than the loss of ability to go where he will when 
he likes, which the prisoner shares with the most exemplary of 
school-boys . It may be right and proper treatment for 
some, as in truth it is the method adopted for all convicted 
persons, but would society be content that such should be the 
fate for ten or twenty years of such a man as Seddon with release 
to follow ?” 
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CORPORAL PUNISHMENT 
On the whole the experience of the common law judges seems to 
have led them to much the same conclusions. His clerk records 
of the late Mr. Justice Avory that ‘‘ he had no delusions about 
the sensitiveness of the brutal criminal and did not believe that 
a creature of such vileness could be further degraded by a taste 
of the ‘ cat.” He had a profound contempt for those invertebrate 
sentimentalists who waste their sympathies on the violent 
ruffian and ignore the plight of his innocent victim.” In many 


respects the controversies on flogging and on capital punishment 
follow similar lines. 


The late Judge Artemus Jones, in his book 
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of essays, ‘“‘ Without my Wig,” argued strongly against the 
effectiveness of flogging as a deterrent and cited at any rate two 
notable judicial opponents of it as a penal method, Lord 
Brampton and Lord Justice Mathew. The theoretical argument 
as to the effectiveness of corporal punishment is in its nature 
interminable, but most men can call in personal experience and 
they must be relatively few who, honestly casting their minds 
back to their school days, can assert that they were never, in 
some measure at any rate, deterred from laziness or naughtiness 
by the possible sanction of corporal punishment. No doubt the 
best masters can dispense with it, but, in the absence of a 
universal best, order must fall back on her second line. 








POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL + ge are answered 
without charge, on the w that neither the stor, nor any member 
Coo Oe, on inaupiekaoionn 4 for any steps taken in 
consequence — Ali questions must be typewritten (in i ech oF addressed to the Editorial 

88-90, Chancery Lane, Wie, and contain the name and address of the subscriber, 
a stamped addressed envelope. 


Devise “‘ in equal shares ”"—EFFECT PRE-1926—SALE 


Q. A, at the date of his death in 1911, was the owner in fee 
simple of a house subject to a tenancy. By his will he gave all 
his estate to his wife B absolutely and appointed her sole 
executrix. B proves the will and receives the rent of the house 
until her death in 1916. B by her will gives an annuity to her 
sister C, and subject thereto the residue of her estate charged 
with the payment of the annuity to her nephew D and his wife E 
“in equal shares ’’ and she appoints D sole executor. C dies 
in 1918 and E in 1943. D now wishes to sell the house to the 
tenant. Are we correct in our assumption that on the 
lst January, 1926, the house vested in D and E as joint tenants 
upon the statutory trusts, and that D can sell the house as the 
surviving joint tenant under the (statutory) trust for sale ; would 
the words “‘ in equal shares ”’ create a joint tenancy or a tenancy 
in common on the Ist January, 1926? Neither D nor E 
mortgaged or charged his share and until E’s death they received 
the rent jointly. There have been no assents. Can you 
recommend a precedent or precedents? Will it be necessary 
to recite the annuity and the death of C, the annuitant, in the 
conveyance t« the purchaser, and should D convey as beneficial 
owner or as trustee ? 


A. We think that it is beyond a doubt that the residuary 
devise created a tenancy in common in D and E (Payne v. Webb 
(1874), L.R. 19 Eq. 26). We therefore agree that, on 1st January, 
1926, the legal estate in the entirety vested in D and E upon the 
statutory trusts (L.P.A., 1925, Sched. I, Pt. IV, para. 1 (2)). 
To sell and give a valid receipt for the purchase money D must 
appoint an additional trustee to act with him (L.P.A., 1925, 
s. 27). D and his co-trustee will convey under the statutory trust 
and give the one implied covenant for title as ‘“‘ trustees.” We 
regret we cannot quote a precedent. The conveyance should 
recite (a) the will of B showing the residuary devise and the 
charge of the annuity ; (b) death of B seised ; (c) probate of her 
will ; (d) death of the annuitant ; (e) that D assented by conduct 
long prior to 1926; (f) effect of L.P.A., 1925, Sched. I, Pt. IV, 
para. 1 (2); (g) death of E; (h) appointment of the additional 
trustee by D in the place of E; (i) agreement for sale. 


Date of Distress 


Q. Our clients, A.B., Ltd., own premises of which X.Y., Ltd., 
are tenants. Rent is in arrear. Application for leave to distrain 
was filed in the county court on the 16th June, 1947, and on the 
19th June, 1947, the court granted leave to distrain. The order 
was drawn by the court and served by post, the effective date 
of service being the 20th June. On the 20th June, X.Y., Ltd., 
passed a resolution for winding up, and a liquidator has sihce 
been appointed by the creditors. Owing to shortages of bailiffs 
entry under the distress was on the 23rd June. Pre-war, when 
leave to distrain was unnecessary, the date of actual levy was 
the crucial one in determining whether the landlord was a secured 
creditor. In the present case leave had to be obtained, and the 
court order is dated prior to the date of winding up. Can any 
Sound argument be based on the date of the court order to 
constitute the landlords secured creditors, or must the bailiff 
withdraw ? Do you know of any authority on the point, one way 
or the other ? 


A. It is considered that the bailiff must withdraw. The 
landlords were not secured creditors. 
appears to exist. 


No authority on the point 
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Oke’s Magisterial Formulist. Thirteenth Edition. 
WILson, Solicitor. 1947. London: Butterworth 
(Publishers), Ltd. ; Shaw & Sons, Ltd. 85s. net. 


The new edition of this book is very little different from its 
predecessor ; the general arrangement and binding remain the 
same, and the three supplements which have been issued since 
the publication of the twelfth edition have been incorporated 
into the text of the thirteenth. 


The book is conveniently set out so as to be easily used as a 
supplement to ‘‘ Stone’s Justices’ Manual’’; it contains forms 
to cover practically every eventuality which could conceivably 
arise in the magistrates’ court, and all are neatly and concisely 
drawn. 

The library of every justices’ clerk should contain a copy of 
this book ; town clerks, solicitors and others whose work includes 
the prosecution of offences before the justices will also find it of 
value; but the solicitor whose practice is in the direction of 
defending rather than prosecuting will seldom find occasion to 
consult its pages. 


By J. P. 
& Co. 


Ringwood’s Principles of Bankruptcy. Eighteenth Edition. 
By HERBERT JAcoss, of the Inner Temple, Barrister-at-Law. 
1947. London: Sweet & Maxwell, Ltd. 25s. net. 


The present edition is contained in a volume whose bulk is 
little more than half that of its predecessors. This reduction in 
size has been achieved by the omission of the Bankruptcy Acts 
and Rules which were printed as an Appendix in earlier editions. 
The text itself has suffered no diminution but has, indeed, been 
enlarged by the addition of notes on the more important cases 
decided since the previous edition. For example, there is a 
full discussion of the decision of the Divisional Court in Jn re 
a Debtor (No. 1 of 1941) [1941] Ch. 487 in which it was held that 
a person of unsound mind can be adjudicated bankrupt without 
the concurrence of the Court in Lunacy if theract of bankruptcy 
was committed before the debtor came under its jurisdiction. 
Similarly, In re Ward [1942] Ch. 294 is noticed as authority for 
obtaining a charging order on a surplus in the hands of the 
Official Receiver. The decision of the Court of Appeal in 
In ve Pascoe [1944] Ch. 219 might usefully be incorporated in 
future editions as establishing the principle that after-acquired 
property vests in the trustee without any intervention on his 
part. Emergency legislation is rightly relegated to an Appendix 
as being transitory only and there are useful chapters on judgment 
summonses and deeds of arrangement. The preliminary table 
of abbreviations should prove very helpful to the student but a 
word of caution is needed in relation to the table of cases where 
the numerous cases cited under ‘‘ Re a Debtor’ have been listed 
in chronological order according to the year of the Law Reports 
and not, as is more usual, according to the year of the petition. 
This, however, is a minor point and the new edition will be 
welcomed by those who, in the words of the preface, “‘ desire a 
guide and not an exhaustive treatise.” 


Register of Defunct and other Companies, 1947. Editor-in-Chief, 
Sir HEWITT SKINNER, Bart. 1947. London: Thomas Skinner 
and Co. (Publishers), Ltd. 20s. 


The Register of Defunct and other Companies removed from 
the Stock Exchange Official Year-Book, the aim of which is to 
reduce reference to back volumes of the year-book to a minimum, 
gives detailed information of those companies which, owing to 
liquidation, amalgamation, cessation of business, etc., have been 
removed from the year-book, and contains a considerable number 
of new and amplified notices. 
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COURT OF APPEAL 
LANDLORD AND TENANT: GOODWILL CLAIMED FOR 
WAREHOUSE 
H. Morell and Sons, Ltd. v. Canter 

Scott, Asquith and Evershed, L.JJ. 14th October, 1947 

Appeal from Westminster County Court. 

The plaintiff company carried on business in premises consisting 
ofashop. They also occupied separate premises as a warehouse, 
immediately behind the shop, which could only be entered from 
a different street and had no interior connection with the shop. 
The tenant: held the two sets of premises on leases from different 
persons. ‘ihe defendant, the landlord of the warehouse, having 
given the tenants due notice to quit, their lease of the warehouse 
expired in June, 1946. They brought this action claiming a new 
lease under s. 5 of the Landlord and Tenant Act, 1927. It was 
conceded that the whole of the premises, shop and warehouse, 
which the tenants had occupied for many years, had a general 
additional value due to goodwill. The referee to whom the matter 
was referred found that no goodwill attached to the warehouse 
as such. The expert evidence was that, even assuming that an 
apportionment of goodwill ought to be made of the increase in 
value due to goodwill, ninety-nine per cent. should be apportioned 
to the shop and one per cent. to the warehouse. The county 
court judge accepted the referee’s finding and dismissed the claim. 
The tenants appealed. 

Scott, L.J. (AsguitH and Eversuep, L.JJ., agreeing), said 
that the facts that the tenants’ business was carried on at the 
two sets of premises and that goodwill attached to the business 
did not involve that there must in law be an apportionment 
between the two sets. The judge having found, on the referee’s 
report, that no goodwill in fact attached to the warehouse, as 
such, no compensation was due under s. 4, and the claim for a new 
lease under s. 5 failed. Appeal dismissed. 

APPEARANCES: Beney, K.C., and Heathcote-Williams (Stone 
and Stone) ; Holroyde Pearce, K.C., and J. W. Russell (Corner 
and Co.). 

(Reported by R. C. Catsurn, Esq. Barrister-at-Law.] 
RACECOURSE : BOOKMAKER’S CLAIM 
Cutler v. Wandsworth Stadium, Ltd. 

Lord Greene, M.R., Somervell, L.J. and Singleton, J. 

1st December, 1947 

Appeal from Oliver, J. (62 T.L.R. 423). 

The plaintiff, a bookmaker, brought an action against the 
defendant company, the owners of a dog racecourse, for damages 
and other relief in respect of their alleged breach of statutory 
obligations under s. 11 (2) of the Betting and Lotteries Act, 1934. 
Oliver, J., held, on a preliminary point, that an action would 
lie at the suit of an individual bookmaker for breach of those 
obligations, found that there had been a breach, and gave 
judgment for the plaintiff. The company now appealed. 
Section 11 (2) imposes on the occupiers of a dog racecourse, so 
long as a totalisator is being lawfully operated there, the obliga- 
tions (a) not to exclude anyone from the track merely because he 
is a bookmaker, and (b) to secure that there is available for book- 
makers space at the track where they can conveniently carry 
on bookmaking. (Cur. adv. vult.) 

Lorp GREENE, M.R. (SOMERVELL, L.J.,and SINGLETON, J., con- 
curring), said that the question at issue must be decided on a con- 
sideration of the Act as a whole rather than on the old so-called 
“rules of construction.” The provision of heavy penalties in s. 30 (1) 
rendered it unlikely that the Legislature intended to create civil 
rights by imposing the obligations, a creation which would in any 
event have involved a radical change of policy with regard to 
bookmakers. Those obligations were imposed for the benefit 
of the public resorting to the course, not for bookmakers as a 
class. The action must be dismissed. Appeal allowed. 

APPEARANCES: Siy Valentine Holmes, K.C., and R. T. Paget, 
K.C. (Wilkinson, Howlett & Moorhouse) ; Pritt, K.C., Platts-Mills 
and P. M. O’Connor (Seifert, Sedley & Co.). 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 


PROPOSED NEW TOWN: * CONSULTATION ” 
Rollo and Another v. Minister of Town and Country Planning 
Lord Greene, M.R., Bucknill and Asquith, L.JJ. 
12th December, 1947 

Appeal from a decision of Morris, J. (91 Sov. J. 501 ; 63 T.L.R. 
499) given under the New Towns Act, 1946. 

On the 9th January, 1947, the Minister of Town and Country 
Planning made an order designating as the site of a proposed 
new town an area at Crawley. On the 10th July, 1946, a meeting 
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took place at the Ministry with the local authorities concerned. 
On the 7th October, 1946, a meeting between the authorities and 
two officials of the Ministry took place on the authorities’ 
invitation. On the 4th November, 1946, a public local inquiry 
was held. On the 19th, the inspector who held it presented his 
report, and on the 9th January, 1947, the final order was made. 
By s. 1 (1) of the Act of 1946, “ If the Minister is satisfied, after 
consultation with any local authorities who appear to him to be 
concerned, that it is expedient in the national interest . . . he 
may make an order designating’ an “ area as the site of the 
proposed new town.”’ The appellants, residents of the area, 
contended that there had been no “ consultation ’’ as prescribed 
by that subsection. 

Lorp GREENE, M.R. (BucKNILt and AsguitH, L.JJ. agreeing), 
after observing that the consultation required by s. 1 (1) related to 
the general question whether it was in the national interest that the 
site in question should be developed as a new town, and not to 
details of development which arose at a later stage, said that the 
local authorities corfcerned had clearly, from beginning to end, had 
every opportunity of putting forward their views. It was sufficient 
that they had received an open invitation to do so, without being 
asked for their views on specific points. It was accordingly 
unnecessary to decide whether the conference of the 10th July 
could constitute ‘‘ consultation ” within s. 1 (1), the Act of 1946 
not having then yet come into force. Appeal dismissed. 

APPEARANCES: Rees-Davies (Syrett & Sons); Sir Hartley 
Shawcross, K.C. (A.-G.), and H. L. Parker (Treasury Solicitor). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


ACTION FOR PENALTIES: DISCOVERY OF DOCUMENTS 
Colne Valley Water Company v. Watford and St. Albans 
Gas Company 
Lord Goddard, C.J., Tucker, L.J., and Jenkins, J. 
15th December, 1947 

Appeal from Croom-Johnson, J., in Chambers. 

A water undertaking brought an action against a gas under- 
taking alleging wrongful pollution by the gas undertaking of 
their water supply, and claiming penalties for that pollution under 
ss. 62 and 63 of the Waterworks Clauses Act, 1847, and 
ss. 21 and 23 of the Gasworks Clauses Act, 1847, an injunction, 
and damages amounting to some thousands of pounds. Master 
Baker having made an order for, infer alia, an affidavit of docu- 
ments by the gas undertakers, Croom-Johnson, J., on the gas 
undertakers’ appeal, reversed so much of that order as related to 
discovery and inspection of documents, acting on the rule that 
discovery will not be ordered against the defendant in an action 
for penalties. The water undertakers now appealed. Sections 62 
and 63, on the one hand, and ss. 21 and 23 on the other, of the 
Acts of 1847, are in identical terms and prescribe a penalty of 
£200 for each offence of pollution and £20 a day while the 
pollution continues. Section 29 of the Gasworks Clauses Act 
preserves the liability of gas undertakers to any other legal 
proceedings, besides penalties, to which they may be liable. 

Lorp Gopparp, C.J., said that the penalties prescribed by the 
Acts of 1847 were, having regard in particular to the preservation 
by s. 29 of the one statute of a gas undertaker’s liability to other 
legal proceedings, true penalties and not compensation. The 
gas undertakers were accordingly relieved of the obligation to 
make discovery of documents. The gas undertakers could also 
not be compelled to file such an affidavit in respect of the claims 
for damages and an injunction, as those claims raised the same 
issue as the claim for penalties. The court expressed no opinion 
on the question whether any penalties recovered in the action 
should be taken in reduction of damages. 

APPEARANCES: Le Quesne, K.C., and Rougier (Claude Barker 
and Partners); Diplock (Simmons & Simmons). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


PENSIONS: DISEASE ATTRIBUTABLE TO WAR SERVICE 
Marshall v. Minister of Pensions 
+ Denning, J. 10th November, 1947 

Appeal from a pensions appeal tribunal. 

The claimant sustained a hernia after being on war service. 
He had had one before the war, and was found to have a weakness 
of the abdominal wall rendering him peculiarly susceptible to the 
complaint. The conditions of his war service increased his 
susceptibility and resulted in his developing a cough which 
preceded the second hernia. The tribunal held the hernia 
not attributable to war service. The claimant appealed. 

DENNING, J., said that it was the task of the Minister and of the 
tribunals to ascertain the causes of the occurrence of a claimant's 
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disease, not to assess their relative potency. If one of the causes 
of the disease was the claimant’s war service, the disease was 
attributable to war service, and he was entitled to a pension 
accordingly, even though there might be other, more powerful, 
causes operating to which it was also attributable. Applying 
that principle, the claimant’s hernia was attributable to his war 
service notwithstanding that the weakness of the abdominal 
wall might be the predominant cause of it, and he was entitled 
to a pension. Appeal allowed. 

APPEARANCES: G. H. Crispin (Culross & Trelawny) ; 
Parker (Treasury Solicitor). 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.| 


JUSTICES: PRISONER’S RIGHT OF ELECTION 

Stefani v. John 

Humphreys and Croom-Johnson, JJ. 
27th October, 1947 

Case Stated by Swindon Justices. 

The appellant was charged before the justices with an offence 
against the Defence (General) Regulations, 1939 (as amended), 
for which, if convicted, he might receive a sentence of more than 
three months’ imprisonment. He pleaded not guilty. After 
the case had been opened, and during the hearing of evidence 
for the prosecution, the clerk to the justices called the attention 
of counsel to the fact that the prisoner had not been asked to elect 
whether to be tried bya jury. His counsel thereupon stated, in his 
presence, that he elected to be tried summarily and that no point 
would be taken with regard to the omission. The justices having 
convicted the appellant, the objection was now taken that they 
had had no jurisdiction to determine the matter. 

Lorp Gopparb, C.J. (HUMPHREYS and Croom-JOHNsSON, JJ., 
agreeing), said that, as the appellant had not first been told to 
elect, the justices were without jurisdiction to determine the 
information. The conviction must therefore be quashed not- 
withstanding the statements made by counsel in the appellant’s 
presence. Appeal allowed. 

APPEARANCES: J. S. Ogilvie-Jones (Alwyn Williams & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


HIGHWAYS: UNLIT AIR-RAID SHELTER 
Whiting v. Middlesex County Council and Others 
Croom-Johnson, J. 13th November, 1947 

Action tried by Croom-Johnson, J. 

A man, while riding his motor-cycle properly along the highway 
at night, collided with an air-raid shelter, for the erection and 
maintenance of which the defendants, two local authorities, were 
responsible. The street was lit by normal peace-time lighting, 
but the shelter obstructed the light from the nearest street-lamp 
to it, and, therefore, cast a deep shadow in the roadway. The 
shelter was fitted with a red warning light, which, however, 
having been interfered with by some mischievous person, was 
out of action. The same thing had happened several times before 
to the knowledge of the defendants. This action was brought by 
the motor-cyclist’s widow under the Fatal Accidents Acts. : 

CROoOM- JOHNSON, J., said that, as the defendants knew that the 
red light on the shelter was constantly being put out of action 
by mischievous persons, it was no fulfilment of their duties of 
maintenance merely to send their employees to make it work 
again. The mere fact that the street as a whole was properly lit 
did not relieve the defendants from the duty of giving warning 
of the danger which the shelter constituted. Lord Greene, M.R.’s 
statement in Fisher v. Ruislip-Northwood U.D.C. {1945} K.B. 584, 
at p. 613, that, so long as streets were properly lit, the duty of 
the local authority to take reasonable care to protect the public 
from obstructions was ipso facto performed, did not relieve the 
defendants from liability, for it only applied where the street 
lighting was effective to render obstructions visible. Judgment 
for the plaintiff. 

APPEARANCES: Beney, K.C., 
and Co.) ; Harold Williams, 
Radcliffe). 

{Reported by R. ¢ 


CONVICTION: WRONG PENALTY IMPOSED 
R. v. Willesden Justices, ex parte Utley 
Lord Goddard, C.J., Atkinson and Hilbery, JJ. 
8th December, 1947 

Application for an order of certiorari. 

The applicant was convicted by the respondent justices of an 
offence under the Road Traffic Act, 1930, for which {5 was 
prescribed by the Act as the maximum penalty. Believing 
that the maximum was £20, the justices fined the applicant £15. 
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He accordingly made this application to have the conviction 
brought up and quashed. 

Lorp GopDARD, C.J]. (ATKINSON and HILBERY, J J., concurring), 
said that the imposition of a sentence not authorised by law for 
the offence of which the applicant had been convicted rendered 
the conviction bad on its face. It must accordingly be brought 
up and quashed, for the Divisional Court had no power, on an 
application for an order of certiorari, to amend the conviction. 
It would, perhaps, be a good thing if legislation were introduced 
to give that court the power possessed by the Court of Criminal 
Appeal to substitute a lawful penalty for that wrongfully imposed. 
Application granted. 

APPEARANCES: Rhvs-Roberts (Rhys Roberts & 
Kemp, Cardift) ; Gattie (C. W. Radcliffe). 

{Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 
FOOD AND DRUGS : CONTRAVENTION BY THIRD PERSON 
Malcolm v. Cheek 
Lord Goddard, C.J., Atkinson and Hilbery, JJ. 
Sth December, 1947 

Case Stated by the metropolitan 

Marylebone Police Court. 


Co., for Graeme 


magistrate sitting at 

The respondent, the licensee of a public house, was charged 
with contravening s. 3 of the Food and Drugs Act, 1938, by 
selling gin adulterated with water. Duly observing the formalities 
prescribed by s. 83 (1) of that Act in order to avail himself of the 
defence provided by that subsection, he proved at the hearing 
of the charge that he had himself used all diligence to prevent 
contravention of the Act, and that the gin had in fact been 
adulterated by the barman employed by him, against whom 
he had duly issued an information. The barman’s whereabouts 
were unknown, and he was believed to be outside the jurisdiction 
Therefore the summons issued against him was not served, and 
he was not brought before the court. The prosecution contended 
that the licensee’s defence under s. 83 (1) failed on that account. 
The magistrate held otherwise and acquitted the licensee. The 
prosecutor appealed. 

Lorp Gopparp, C.J., with whom ATKINSON and HiLsery, J J., 
agreed, said that, as the licensee had fulfilled all the requirements 
prescribed by s. 83 (1), which did not include the requirement 
that the third person should himself be convicted of the offence, 
his defence under the subsection was established. 

Appeal dismissed. 

APPEARANCES: Arthur Davies, K.C., and Finer (P. H. Howard) ; 
Edie (Head & Hill). 

{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


RECENT LEGISLATION 

STATUTORY RULES AND ORDERS, 1947 

Double Taxation Relief (Taxes on Income 
Colony) Order in Council. December 19 

Double Taxation Relief (Taxes on Income) (Antigua) 
Order in Council. December 19-¢ 

Double Taxation Relief (Taxes on Income) (British 
Honduras) Order in Council. December 19 

Double Taxation Relief (Taxes on Income) (Gambia) 
Order in Council. December 19. 

Double Taxation Relief (Taxes on Income) (Gold 
Coast) Order in Council. December 19 2 

Double Taxation Relief (Taxes on Income) 
serrat) Order in Council. December 19 

Double Taxation Relief (Taxes on Income 
Order in Council. December 19. 

Double Taxation Relief (Taxes on Income) 
land) Order in Council. December 19. 

Double Taxation Relief (Taxes on Income) (Palestine) 
Order in Council. December 19. 

Double Taxation Relief (Taxes on Income) (St 
Christopher and Nevis) Order in Council 
December 19. 

Double Taxation Relief 
Leone) Order in Council. December 19 
Double Taxation Relief (Taxes on Income 
Islands) Order in Council. December 19 
Emergency Laws (Miscellaneous Provisions) 
(Colonies, etc.) Order in Council. December 19 

Foreign Marriage Order in Council. December 19 


TREASURY 
Defence Regulations as in force on Ist January, 1948. 5s. 6d. 


No. 2864. \den 
No. 2865. 
No. 2866. 
No. 2867. 
No. 28608. 
No. 2869. (Mont- 
. 2878. 


Nigeria) 


Nvyasa- 


(Taxes on Income) (Sierra 


. 2874. (Virgin 


, 2862. 


2875. 


{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.) 





THE 


NOTES AND NEWS 


Professional Announcements 

Messrs. DEHN & LAUDERDALE, of Blomfield House, 
85, London Wall, London, E.C.2, are pleased to announce that 
as from the lst January, 1948, they have taken into partnership 
Mr. CHARLES LEONARD STUART WEEDON and Mr. FRANK 
NATHANIEL STEINER, M.A. (Cantab.). Mr. Weedon has been 
associated with the firm for many years and has been a partner 
in the firm of Dehn, Lauderdale & Weedon, of Welling, Kent, 
since 1930. Mr. Steiner has been associated with the firm of 
Dehn & Lauderdale since 1934. The name of the firm will remain 
unchanged. 

Messrs. DEHN, LAUDERDALE & WEEDON, of Barclays Bank 
Chambers, Welling, Kent, are pleased to announce that as from 
the Ist January, 1948, they have taken into partnership Mr. JAMES 
KENNETH Lukyn Watts, who has been associated with the firm 
since 1934. The name of the firm will remain unchanged. 


Honours and Appointments 

Mr. M. TuRNER-SAMUELS, K.C., M.P., has been appointed 
Recorder of Halifax in succession to Mr. C. B. Fenwick, K.C., 
now Recorder of Hull. Mr. Turner-Samuels was called by the 
Middle Temple in 1922 and took silk in 1946. 

Mr. D. D. Pricr, Deputy Town Clerk of Kettering, succeeds 
Mr. John Chaston, who is retiring, as Town Clerk on Ist April, 
1948. Mr. Price was admitted in 1931. 

Mr. L. J. SPENCER, Assistant Solicitor to the Islington Borough 
Council, has been appointed to a similar position under the Leyton 
Borough Council, in succession to Mr. A. L. Slater, who has 
resigned. 

The following appointments are announced in the Colonial 
Legal Service: Mr. F. G. Cooke to be Legal Officer, Malaya ; 
Mr. A. C. Harrison to be District Magistrate, Gold Coast ; 
Mr. E. T. Haywoop, Registrar of the High Court, Tanganyika, 
to be Land Officer, Tanganyika; Mr. P. H. Hutcuison, Land 
Officer, Tanganyika, to be Custodian of Enemy Property, 
Tanganyika; Mr. L. A. W. Orr, Relieving President, District 
Court, Palestine, to be President, District Court, Palestine ; 
Mr. I. C. C. Ricsy, Relieving President, District Court, Palestine, 
to be President, District Court, Palestine ; Mr. M. R. F. RoGers, 
Chief Magistrate, Palestine, to be District Judge, Malaya ; 
Mr. L. D. Smitnu, Relieving President, District Court, Palestine, 
to be President, District Court, Palestine; and Mr. J. H. 
WEBSTER, Deputy Custodian of Enemy Property, Tanganyika, 
to be Conveyancer and Registrar of Titles, Uganda. 


Notes 

The Union Society of London, which meets in the Barristers’ 
Refreshment Room, Lincoln’s Inn, at 8.15 p.m., announces the 
following subjects for debate in January, 1948: Wednesday, 
21st January: ‘‘ That this House deplores the sentimentalattitude 
shown towards criminals by the Criminal Justice Bill’’ ; Wednes- 
day, 28th January: “ That a world organisation without Russia 
and her satellites should now be established.” 

An ordinary meeting of the Medico-Legal Society will be held 
at Manson House, 26 Portland Place, W.1 (Tel.: Langham 2127), 
on Thursday, 22nd January, 1948, at 8.15 p.m., when a paper 
will be read by Sir Theobald Mathew, K.B.E., M.C., the Director 
of Public Prosecutions, on “‘ The office and duties of the Director 
of Public Prosecutions.” 

A public lecture will be given by Mr. John Watson, J.P., 
Chairman of the South-East London Juvenile Court, at King’s 
College, London, at 5.30 p.m., on Wednesday, 11th February, 
entitled “ Criminal Justice and the Young Offender.’’ Admission 
will be free, without ticket. 


OBITUARY 


Mr. H. T. CHILCOTT 
Mr. Hugh Thurstan Chilcott, solicitor, of Messrs. Chilcott and 
Sons, of Truro, died on 20th December, 1947, aged eighty. He 
was admitted in 1890 and had been registrar of the Truro group 
of county courts. 
Mr. W. B. PATERSON 
Mr. William Blair Paterson, S.S.C., of Messrs. Cochrane & Blair 
Paterson, of Edinburgh, died on 26th December, 1947, aged 
seventy-three. 
Mr. P. VOS, K.C. 
Mr. Philip Vos, K.C., died at Vancouver on 6th January, aged 
fifty-six. He was called by the Inner Temple in 1921 and took 
silk in 1937. 


SOLICITORS’ 
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Wills and Bequests 


Mr. S. B. Carnley, solicitor, of Alford, Lincolnshire, left £13,79 
with net personalty £9,578. He left £75 to each clerk of ten 
years’ service, £20 to each clerk of five years’ service, and 
further £50 to Robert Hornby, cashier. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
RILARY SITTINGS, 1948 
HIGH COURT OF JUSTICE—CHANCERY DIVISION 
GROUP A 
Mr. Justice VAISEY 
Mondays—Companies Business. 


Such business as may from time to time be notified. 


Mr. Justice ROXBURGH 
Mr. Justice RoxBuRGH will sit for the disposal of the Witness Lists 


Mr. Justice WyNN PaRRyY 
Mondays—Chambers Summonses (Group A). 
Tuesdays—Motions, Short Causes, Petitions, Procedure Summonses, 
Further Considerations and Adjourned Summonses. 
Wednesdays—Adjourned Summonses. 
Thursdays—Adjourned Summonses. 
Fridays—Motions and Adjourned Summonses. 


GROUP B 
Mr. Justice ROMER 
Mr. Justice RomER will sit for the disposal of the Witness List. 
Mr. Justice JENKINS 
Chambers Summonses (Group B). 
Motions, Short Causes, Petitions, Procedure Summonses,} 
Further Considerations and Adjourned Summonses. 
Wednesdays—Adjourned Summonses. 
Thursdays—Adjourned Summonses. 
Fridays—Motions and Adjourned Summonses. 
Lancashire Business will be taken on Thursdays, 22nd 
5th and 19th February and 4th and 18th March. 
Mr. Justice HARMAN 
Mondays—Bankruptcy Business 
Bankruptcy Motions and Bankruptcy Judgment Summonses will be 
heard on Mondays, 19th January, 2nd and 16th February 
and 1st and 15th March. 
A Divisional Court in Bankruptcy will sit on Mondays, 26th January, 
9th and 23rd February and 8th March. 
Such business as may from time to time be notified. 


Mondays 
Tuesdays 


January, 


HILARY SITTINGS, 1948 
APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
REGISTRARS IN ATTENDANCE ON GROUP A 
EMERGENCY APPEAL Mr. Justice Mr. Justice 
Rota Court I VAISEY ROXBURGH 
Date , Fusiness 
as listed 
Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 
Group B 
Mr. Justice 
JENKINS 


COURT OF 


ROTA OF 


Witness 
Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 


Mr. Blaker 


Andrews 


Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 


Mon., 
Tues., 
Wed., Jones 
Thurs., Reader 
Fri., i Hay 
Sat., Farr 


Jan. 


Group A 
Mr. Justice 
Wynn PARRY 


Mr. Justice 
HARMAN 
Business 
Non-Witness as listed 
Mr. Andrews Mr. Jones 
Jones Reader 
Reader Hay 
Hay Farr 
Farr Blaker 
Blaker Andrews 


Mr. Justice 
ROMER 

Date 
Witness 

Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Non-W ttness 
Mon., Jan. 19 Mr. Reader 
aues., » 20 Hay 
Wed., 21 Farr 
Thurs., 22 Blaker 
Fri., ‘stan Andrews 
Sat., ae Jones 
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